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OOl d Environmen:

Nothing related to climate change
Do such environmental lawyers still exist?




Why Care?

-
Contaminated sites still exist

Best time for plaintiff ever?

Public entities in great position

Role of insurance

U.S. Supreme Court Caresen Scalia



CERCLA

‘ Good Things Come in Threes



Aviall

-
543 U.S. 157 (2004)

A private party who voluntarily conducted
remediation cannot recover under 113(f)

A Without past judicial or administrative action, the
plaintiff may not recover under 113(f)

Does not discuss 107
Full Environmental Lawyer Act



Atlantic Research

-
551 U.S. 128 (2007)

Private party may sue under 113(f):

A During or following a civil action under section 106 or
107(a)
Explicitly grants PRPs a right to contribution

Private party may sue under 107(a):
AWI t hout any establ i shmen
third party
APl atr nti ff may recover an
I ts siteo
A cost incurred as opposed to cost recovery Is an importar
distinction



Atlantic Research

Where a plaintiff has The clearest case is
been forced to cleanup where a plaintiff has

or reimburse another _ _ _
party for cleanup of a voluntarily (without suit

site (either through a under 106 or 107)
settlement or a court conducted cleanup
order) and that plaintiff

IS now seeking to

recover its costs from a

liable party



P RISy Y -

The Gray Area: How Do Consent Decrees Fit |

CERCLA liability may not be established (as it would be with a
settlement or a court order),

The cleanup I s not voluntary
neatly within 107.



6t Circuit Cases

ITT Industries v. BorgWarrglk5 F.Supp.2d 640
(WD Mich. 2009)

A Issue on whether 107 or 113 Is proper: whether
cl eanup costs were Ol ncu

A Holding: Consent Agreements require cleanup and
t herefore related cost s



6t Circuit Cases

Ford Motor v. Michigan Consolidated, G889 WL
3190418 (ED Mich. 2009)

A Issue for 107: whether the statutory language requires tha
cleanup costs are voluntary in order for those costs to be
oincurredd and thus be rec

Holding: Nothing i8107 requires voluntary action in order for cos
to be incurred.

Therefore, a 107 claim could be proper for recovery of consent
decree cleanup costs.
A Issue for 113: whether the consent decree resolved liabilit

Holding: The consent decree in this case did not resolve CERCI
liability; therefore,8113 is not a proper remedy.

Distinguished from ITT by looking at the specific wording of the
consent decree.

In order for a settlement to resolve CERCLA liability the settleme
must be made pursuant to CERCLA 122(g) or 122(h).



Myriad of Issues

Evansville Greenway and Remediation Trust v. S.
Indiana GasSD In., 9/29/09)

G e nWaste Productsh6-98 operate at site
City buys property

Insurers create Remediation Trust
Assign Claim

Voluntary Cleatp-8107 only?

Ol nnoc en@widl towd 1 n?



Burlington Northern

-
129 S.Ct 1870 (2009)

Apportionment
A Ina CERCLA 107 lawsuit, liability is joint and several.
A Government only?

A A court may apportion damages among PRPs based on
fault when:
The harm iapportionable
The Court must use a reasonable basis for apportioning liability
based on the contribution of each party.

A In Burlington Northern the basis for apportionment was land
ownership, duration of business divided by term of lease, and
breakdown of chemical spills



Burlington Northern

-
Arranger Liability

Clear Situations:

A An entity that enters into a transaction for the sole
purpose of discarding a used and no longer useful
hazardous substangean arranger

A An entity that sells a new and useful prodsatptiater
considered amrranger if the purchaser wrongfully
disposes of that product.



Burlington Northern

Arranger Liability
Middle Ground:
A Factintensive and casspecific inquiry

A Must take intentional steps to dispose of a hazardous
substance

|l ncludes an 1T nquiry as t
the defendant intend to arrange for disposal?)

Knowledge alone is not sufficientist be an actual intention

(at the time of the transaction) that the product would be
disposed of improperly

o



RCRA




RCRA Citizen Suit

Allows Injunctive relief that requires responsible parties
perform certain cleanp activities despite absence of
governmental action



